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a restraint upon the transportation and sale, and not upon 
the manufacture of goods, 8 it would seem to follow that a 
combination, having for its purpose the fixing of the price of 
labor in the manufacture of goods within a State, would not 
be unlawful; and the same result would probably be reached 
even where the defendant had manufactories in several States. 
Of course, if, as in the present case, that purpose were effec- 
tuated by a means which was a restraint upon the sale of the 
goods, the combination would thereby become unlawful. 

In view of the decision of the principal case, it is not sur- 
prising that a number of bills are pending in Congress intended 
to affect the doctrine of the case — some seeking to annul the 
decision, and some merely to modify it. It is in the latter 
category that the proposed Hepburn Amendment to the Anti- 
Trust Act is to be placed. It provides that "nothing in the 
said Act * * * is intended * * * to interfere with the right 
of employees to strike for any cause or combine with each other 
or with employers for the purpose of peacefully obtaining 
from employers satisfactory terms for their labor or satis- 
factory conditions of employment." 



The Effect of the Negotiable Instruments Act on the 
Liability of a Surety. 

The first decisions under a uniform code are always to be 
watched with interest, upon whatever point they may arise, for 
the tendency of the Courts to follow them will be very strong. 
Particularly significant are they when bearing upon a funda- 
mental principle of common law. Hence the profession has 
read with much thought the opinions of the Supreme Courts of 
Maryland and Oregon, delivered in the cases of Vanderford v. 
Farmers' and Mechanics' National Bank of Westminster, and 
Cellers v. Lyons, respectively, and collected in 10 L. R. A. (N. 
S.) 129 and 133. The question arising in these two cases, 
which, for purposes of interpreting the Negotiable Instruments 
Act was the same, related to the effect of a binding agreement 
between the payee of a promissory note and one of two joint 
and several makers, to extend the time of payment, without 



• U. S. v. E. C. Knight Co., 156 U. S. 1. 

'Thus, in In re Dels, 64 Fed. 724, a combination originally lawful 
because not affecting interstate commerce was held unlawful because 
it later did so. 
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the knowledge or consent of the other maker, who was on the 
note only as a surety, and known to be so by all parties. In 
Cellers v. Lyons the defendant, when he signed the note, 
had written the word 'surety" after his name; in Vanderford 
v. The Bank, the knowledge of his position had come to the 
holder in some other way, after the note was given, but it was 
clearly proved; as was also the binding agreement for exten- 
sion of time and the ignorance thereof on the part of the 
defendant. Yet in both cases they so construed the Act as to 
prevent the discharge of the surety. 

The grounds of both decisions are the same. Section 192 of 
the Act (as originally numbered) defines the party primarily 
liable as one "who, by the terms of the instrument, is absolutely 
required to pay the same." These defendants were makers; 
a maker is absolutely required to pay the note; therefore, de- 
fendants have assumed a primary liability. What, then, said 
the Courts, are the defences enumerated in the Act for parties 
with primary liability? Section 119 declares that "a negoti- 
able instrument is discharged, 

( 1 ) By payment in due course by or on behalf of the prin- 
cipal debtor; 

(2) By payment in due course by the party accommodated, 
where the instrument is made or accepted for accommodation ; 

(3) By the intentional cancellation thereof by the holder; 

(4) By any other act which will discharge a simple contract 
for the payment of money; 

(5) When the principal debtor becomes the holder of the 
instrument at or after maturity in his own right." 

Nowhere in this section, say the Courts, do we find any men- 
tion of binding agreements entered into by one of several co- 
makers discharging the others. That provision appears in the 
next section, defining the grounds for discharge of a person 
secondarily liable; (Section 120, cl. 6). "By any agreement 
binding upon the holder to extend the time of payment or to 
postpone the holder's right to enforce the instrument unless 
made with the assent of the party secondarily liable, or unless 
the right of recourse against such party is expressly reserved." 
This language, in the judgment of the Courts, is exclusive; 
it applies to parties secondarily liable and to such only ; more- 
over, one who, by the terms of the instrument, is absolutely 
required to pay, may never lay claim to such exemption. The 
only defences open to him are those outlined in Section 119. 
Wherefore, the inevitable conclusion that, however clearly he 
may have proved himself a surety, one who has signed as 
accommodation maker may not be thus discharged. 
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One of the interesting things about these two decisions is, 
that the Maryland Court pronounced what was already the rule 
in the jurisdiction, 1 whereas the Supreme Court of Oregon, 
in order to arrive at the same conclusion, found it necessary 
to reverse the existing law of the State. 2 The doctrine arrived 
at by these Courts was the rule of the early decisions, before 
equitable defenses were permitted in courts of law, 8 as a 
necessary result of the principle that parol evidence could 
not be introduced to vary the terms of a written instrument. 
But with the introduction of equitable defenses into actions at 
law, the doctrine was repudiated, and the surety allowed to 
plead notice on the part of the creditors of his real position 
on the instrument. 4 Once this step was taken, it was easy to 
apply the ordinary rules of suretyship, and in the great major- 
ity of jurisdictions the accommodation maker was discharge- 
able under the exact facts of the cases before us. 5 A few 
States, including Maryland, adhered to the older doctrine, 6 
and in these, of course, the Act has wrought no change, 7 but 
it may be safely laid down that the accepted rule was the other 
way. 8 

Not the least interesting thing about these decisions is the 
fact that such an interpretation was foreseen and warned 
against by Mr. Ames in his famous controversy with Brewster 
when the Act was passed. He says, ("Comments and Criti- 
cisms upon the Negotiable Instruments Law, 14 Harvard 
Law Review, 241"), with reference to Section 120 sub-sec- 
tions 5 and 6, that "another sub-section should be added, to the 
effect that an accommodation acceptor or maker, although the 
party primarily liable on the instrument, will be discharged 
if the holder, with knowledge of the accommodation, releases, 
or by a valid agreement undertakes to give time to the accom- 
modated drawer or indorser." And he adds : "The authorities 
are almost unanimous on this point also, although in a few 
jurisdictions the accommodation party must resort to equity 



* Yates v. Donaldson, 5 Md., 389 (1854). 
'Findley v. Hill, 8 Or. 247 (1880). 

8 2 Daniel on Negotiable Instruments, Sec. 1334 ; Fentum v. Pocock, 5 
Taunton 192 (1813). 

'Pooley v. Havadine, 7 El. and Bl. 431 (1857). 

"Baily v. Edwards, 4 Best and Smith 761 (1864) ; Hubbard v. Gur- 
ney, 64 N. Y. App. 457 (1876). 

'Delaware Co. Trust Co. v. Title Ins. Co., 199 Pa. 17 (1901). 

' Crawford on The Negotiable Instruments Law of Pennsylvania, p. 
no. 

* 7 Cyc. Law and Proc. 882. 
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for his relief." The failure to add the sub-section recommended 
by him rendered possible, and perhaps inevitable, the conclusion 
reached in these 1907 decisions. 

I say "perhaps inevitable," for a possible way out has been 
indicated by Mr. Thomas A. Street in a brief note on these 
same cases in the eleventh volume of Law Notes, page 105. 
He criticises the decisions in unmistakeable terms, and points 
out that the introduction of Clause 4 in Section 119 — "by any 
other Act which will discharge a simple contract for the pay- 
ment of money," — contemplated the arising of situations un- 
provided for by a definite section of the Statute, and rendered 
possible their decision upon common law principles. This, he 
says, is such a situation. This clause was apparently not 
dwelt upon in either argument; perhaps it may yet have its 
effect upon the Courts. The only other Court which has 
passed upon the question, so far as the writer can discover, is 
the Supreme Court of New York, in the case of National Citi- 
zens' Bank v. Toplitz, 81 N. Y. Supp. 422 (1903), in which the 
same interpretation was rendered. The case has not the author- 
ity of the Court of Appeals, however, which refused to rule 
upon this very question, giving judgment upon another point 
in the pleading. 

Mr. Street ends his article with a short but cogent invective 
against what he calls smooth but dangerous defining clauses 
(of the nature of Section 192), in all uniform codes, which 
clog the free play of judicial interpretation. Certainly if such 
a clause permits a construction contrary to the design of the 
draughtsmen 9 and subversive of a fundamental and generally 
accepted rule of the common law, the moral is not without its 
point. 



Restrictions Upon the Use of Land. 

A covenant running with the land at law must be under seal ; 
privity of estate is required; and it is immaterial whether the 
subsequent transferees have notice or not. Those agreements, 
which run with the land only in equity, termed restrictions, 
require neither seal nor privity, and notice is essential. In 
actions upon covenants (1) between the original parties, and 

(2) by or against transferees; and in actions upon restrictipns 

(3) between the original parties — but not (4) by or against 



* See address of A. M. Eaton— Reports of American Bar Association 
for 1907 — page 1164. 



